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A NS WER S 


JOHN ADAM architect, James Kerr "Writer in Edinburgh, 
James M*Kenzie goldſmith in Edinburgh, and others; 


TO THE . 


** 
„ 


| rammen of Joh ANDREw merchant in Edinburgh, John 


Baird Farmer in Lochend, and Waker | * farmer at Mor- 
con. 


HE reſpondent Mr Adam having been long ſenſible of 

the juſtice of a complaint|made by almoſt every ſtranger 

who had occaſion to come to the city of Edinburgh, that 

the acceſſes to it were few, and that moſt of thoſe acceſſes, ei- 
ther from their natural fatuation, or from a neglect of police, were 
extremely dirty and offenſive; it occurred to him, ſeveral years a- 


go, that the purchaſing ground for the purpoſe of building houſes 


in ſome of the out- corners of the ſuburbs might be of advantage 


to the public, and be wise attended with 8 profit to 
the undertaker. 


Wich - this view, Mr Adam made ſeveral different purchaſes ; ; 
particularly Roſs-park upon the ſouth and ſouth-eaſt avenue to 
the city ; and Highriggs and Crichen's e upon the weſt and 

| A | ſouth- 
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ſouth weſt ; and formed a plan of building a ſquare in Roſs- park, 
and of opening a communication and ufeful paſſage from the 
great welt road, all along the back of the city on the ſouth ſide. 

Particular circumſtances did, however, prevent Mr Adam from 
carrying this plan into immediate execution; he therefore diſpoſed 
of Roſs park to Mr James Brown, who, in the ſpace of a few years, 
has built there a great number of elegant houſes _ are now in- 
habited by people of rank and faſhion. e 

This improvement upon Reſs-park induced the truſtees of the 
turnpike roads to think of widening and improving the high- 


way running along the ſouth of the town-wall, and leading by 


Lauriſton to the Twopenny cuſtom ; and, in order to render this. 
road ſtill more convenient, they applied to Mr Adam for liberty 
to carry it through his property of Crichen's gardens, ſo as at 
once to communicate both with the ſouth and weſt roads. 

This Mr Adams teadily conſented to, and having, at the ſame 
time, projected an additional road through theſe gardens to com- 
municate with the new road to be made by the truſtees, and the 
ſouth road at Tollcroſs, he found that he coyld divide his pro- 
perty into nine different plots for building houſes, with a ſuffi- 
cient ſpace for a 5 or a little bit of . eee behind 
each houſe. 


In conſequence of this abe Mr Adam made out a plan of 


the ground in the manner he propoled to ſubdivide it; and in a 
very ſhort time diſpoſed of the moſt part of it to different perſons 


at the agreed price of L. 140 per acre; and particularly to James 


Ker writer in Edinburgh, James M Kenzie goldſmith there, John 
Tod merchant there, John Dove Wright there, John Straton 
brewer at Portſburgh, Dun wright at en r and 
James Weir wright at Tollcroſlss. 

As it was -pericaly underſtood that thoſe purchaſes were made 
for the ſole purpoſe of ereQing houſes, all the purchaſers reſted 
upon obligatory miſſives from Mr Adam, and no diſpoſition has 
hitherto been given, until all matters reſpecting the road to be 
2 at the expence of the purchaſers, and other matters of po- 
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Tice amongſt them, ſhould be regulated. But, in the mean time, 
feveral of the purchaſers ſet to work with their buildings, ſome 
of them for fale. others for private accommodation and the bene- 
fit of air, as neceſſary to their health. Mr Kerr has a valuable and 
commodious houſe on the lot No 5- which was flated in Auguſt 
1768, and he entered to the poſſeſſion of it at laſt Whitſunday- 
Mr Dore has built feveral houſes upon the plot No 8. moſt of 
which are alfo inhabited. Mr M'Kenzie has likewiſe built a 
houſe upon plot No 3. and the other purchaſers were in full pre- 
paration to begin their buildings early laſt ſeaſon, had they not 
been deterred by the ſcheme the petitioners had formed jof con- 
verting a part of the ground which they had got into their poſ- 
ſeſſion into a receptacle for the dung and filth that is raked every 
morning from the itreets of Edinburgh, 

The plots No 1. 2. 6. 7. had been purchaſed by William Maſon 
ſeedſman at Dalry ; but, his ſcheme of building being defeated 
by a croſs accident, Mr Adam readily agreed to free him of the bar- 
gain, and ſoon found other purchaſers ready to take it off his hands. 
One of theſe lots, viz. No 2. was accordingly purchaſed by John An- 
drew merchant in Edinburgh, and the bargain with him was ſettled 
by two miſſive letters, as ſet forth in the petition, It ſoon however 
appeared, that Mr Andrew was only a nominal purchaſer, and that 
he had bought this lot for the behoof of the two other petitioners, 
John Baird and Andrew Mitchell, farmers in the neighbourhood'of 
Edinburgh, and ingroſſers of the city dung; and as the only view 
they had in making this purchaſe was to convert it into a recepta- 
ele for keeping that dung until it ſhould grow putrid and corrupt, 
they marked out no lets than ?wenty one different W 
and had four of them filled in a very ſhort time. 

As this plan was altogether inconſiſtent with the original ſcheme, 
and, in che event of its being carried into execution, muſt have 
proved totally deſtructive to che property ot the other perſons who- 
had purchaied lots from Mr 4dam, a Joint complaint was: pre- 
ferred to the ſheriff in his and their name, and likewiſe in the 
name of the procurator-fiſcal, for his intereſt, wherein they prayed: 

the 
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the ſheriff to diſcharge the leading and putting any more filth up- 
on the plot purchaſed by Mr Andrew, and to ordainhim, and thoſe 
who might pretend right from him, inſtantly to remove the dung 
and filth which they had laid thereon, and alſo to find them liable 
in L. 20 Sterling of damages and expences. 

To this complaint, anſwers were madeby the ſaid John Andrew, 
and replies for the reſpondents ; and, upon the 24th of February 
1770, the ſheriff pronounced the following interlocutor : The 
© ſheriff having conſidered the petition, anſwers, and replies, with 

* the plan produced, finds, That the plot inqueſtion, purchaſed from 
Mr Adams, cannot be employed to thepurpoſe of laying dunghills 

* upon it ; therefore ordains the dunghills to be removed, and pro- 
* hibits and diſcharges any more to be laid on in time coming. 

Upon this Meſſrs Andrew Baird and Mitchel applied for, and ob- 
tained letters of advocation; and, the cauſe having come in courſe 
before the Lord Elliock Ordinary, his Lordſhip was pleaſed, upon 
me 14th of July laſt, * to repel the reaſons of adrocation, and to 

© remit the cauſe to the ſheriff in common form ;* and to this in- 
terlocutor his Lordſhip adhered upon the 26th of January laſt, af- 
ter adviſing a repreſentation and anſwers. 

Meſſrs Andrew, Baird, and Mitchel have thought proper to ſubmit 
theſe interlocutors to your Lordſhips review; and, their petition 
having been appointed to be ſeen, theſe anſwers are humbly of- 


ferred upon the part of Mr Adam, and the other reſpondents who 
have purchaſed lots from him. 


In the entrance, it may be obſerved, that the preſent queſtion is 
of the utmoſt importance to the reſpondents, but is of very little 
conſequence to the petitioners ; for it comes entirely to this, Whe- 
ther the petitioners ſhall ſeek out ſome other place where there are 
no buildings erected, for a receptacle for the dung and excremen- 
titious filth of this large and populous City, (which they may cafi- 
ly find, as many ſpots proper for that purpoſe may be got at no 
great diſtance); or whether the reſpondents, who have already ex 
pended ſeveral thouſand pounds in building houſes, and laying 
out pleaſure- ground, in what will now be one of the principal aver | 

nues 
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nues to the metropolis, ſhall forfeit their properties altogether? 
for certain it is, that, if the petitioners are ſuffered to carry their 
ſcheme into execution, theſe properties muſt be rendered totally 
uſeleſs and unfit for habitation. | 

The argumeat in law which is maintained in my petition ſeems 
to reſolve intirely into this, That it is an eſtabliſhed principle 
founded on the very nature of property, and in the rights of man. 
kind, that every perſon is intitled to uſe his property for every law - 
tul purpoſe, in the manner that ſhall appear to him to be moſt a- 
greeable and beneficial, with this ſingle exception, that he does 
not uſe it in emulationem vicini; and, in ſupport of this argument, 
the petitioners appeal to a paſſage from Lord Bankton, and to ſe- 
veral deciſions of this court. 

The reſpondents are under no neceſſity of difouring this propo- 
fition, If your Lordſhips ſhall be of opinion that the petitioners, 
by converting the lot purchaſed by them into a receptacle for the 


dung and filth of the city of Edinburgh, where it is to remain 


for the ſpace of ſeveral months, until it become perfectly putrid 
and corrupt, are uſing their property for a lawful. purpoſe, the pe- 
titioners muſt ſubmit; but if, on the other hand, your Lordſhips 
ſhall be of opinion, that it is not a lawful purpoſe to exerciſe it in 
that manner. the reſpondents will prevail, and the petitioners 
propoſition will, at the ſame time, remain inviolate. If the pur- 
poſe itſelf is not lawtul, your Lordſhips will not require it of the 
reſpondents to prove, that it is done in amu latione m vicini. 

The petitioners themſelves admit, that public nuiſances may 


be reſtrained, even although the uſing one's: property in that man- 


ner might be more beneficial and advantageous: to the proprie- 
tor; but then they. contend, that it is not quite eaſy. to define what 
are ſuch public nuiſances; that it would require well to be confi» 


dered before a dunghill, even in a populous city, was declared a 
nuiſance; that, on the contrary, as there muſt be numbers of cat- 


tle in every great town, numbers of dunghills muſt be abſolutely 

8 neceſſary; and that it would ſtill be going a great deal further to 

declare a dunghill, in the ground belonging to them, a public nui- 
B 
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fance, as S lach ground does not lie within the city. but falls entire» 
ly to be conſidered as a rural tenement, and was ed by the 
petitioners as ſuch. . 

But, in anſwer to this plea, the reſpondents, in the firſt 9 
beg leave to obfer ve, that, as the petitioners do not pretend to de- 
ny their knowledge that the ground, which Mr Adam had divided 
into nine different lots, was o parcelled out for the purpoſe ol 
building convenient and agreeable habitations, with ſmall gar- 
dens, or ſpots of pleaſure ground, behind them; ſo it was moſt 
fraudulent in the petitioners, Baird and Mitchell, to endeavour, 
by the interpoſition of a third party, to attempt to make a pur- 
chaſe of any of theſe lots, for a purpoſe ſo inconſiſtent with and 
deſtructive of the general plan and original deſign; and it is ſub- 
mitted to your Lordſhips, that the petitioners, tby acting in this 
hidden and ſecret manner, and concealing the views they had in 
making the purchaſe, mult be effectually barred in law from ap- 
plying the lot bought by them to the purpole for which they now 
contend. The contract of jale is a bona fide contract; the lot in 
queſtion was fold to ut Andrew, upon the faith and belief that it 
was to be applied to the ſame uſe with the other lots; and there- 
fore equity will not allow thoſe, for whom he made the purchaſe, 
to apply it to a purpoſe ſo deſtructive to the original deſign of 
which they were in the perfect knowledge at the time, and ſo pre- 
judicial to the valuable properties which were then erected, or 
were carrying on, upon the other lots then diſpoſed of, when they 
muſt admit, that, if they had fairly ſpoke out their intentions, * 
would not have got an inch of it at any rate. 

The petitioners do now indeed (though for the firſt time fince 
the commencement of the proceſs) alledge, that Mr Andrew bought 
the ground in queſtion intirely for his 'own behoof, without any 
commiſſion from MefF.\ Baird and Mitchell, and with a view to 
make profit of it by ſelling it again; and that he accordingly did 
offer to ſell his purchaſe to ſome of the reſpondents themſelves, be- 
fore he entered into a bargain with the other petitioners Mel, 


Baird and Mitchell; but, for the {aid averments, there is no man- 
| ner 


FI 
ner of foundation; 4 that he originally purchaſed this lot for 
the behoof of his aſſociates, Baird and Mitchell, is proved in the 
molt direct terms, by his own miſſi ve of the 10th of January 1770, 
recited in the ſecond page of the petition; and it is in vain that he 
now endeavours to evade his own acknowledgement, by ſay ing, 
that, as his right depended upon a miſſive letter, a conveyance to 
which would have made an exceeding auckward figure, it was 
thought that the moſt eligible method of transferring that righe | 
was by a declaration of truſt, It is true indeed, that the re- 
ſpondents, how ſoon they got notice of the uſe to which Mr 
Andrew and his conſtituents meant to apply the purchaſe made 
by him, did come to a reſolution amongſt themſelves, rather than 
enter into a law- ſuit, to offer him a ſum equal to what they ſup- 
poſed the expence of ſuch law - ſuit might amount to, upon his 
quitting his purchaſe; and did accordingly authorize one of their 
number to offer him twenty guineas ; but, as he was only a 
name for the other petitioners, he rejected this offer, which he 
could not accept, and made over his right to the other petitioners 
without receiving any profit to himſelf whatever. 
In the next place, as the petitioners admit that no man can con- 
vert his property into a public nuiſanee; ſo no greater nuiſance can 
well be ſuppoſed than the laying down, in the neighbourhood of 
a great city, and in the very midſt of valuable houſes, the dung 
and excrementitious filth -produced from many thouſand inhabi- 
| tants in order to rot and corrupt before it be carried away for the 
purpoſe of manuring other grouads. The reſpondents are adviſed, 
that the public officers who have the charge of the police, would 
of themſelves have a good right to remove ſuch nuiſanee from any | 
of the avenues to the city, even though no private party were to 
complain. The nu::.erous' midding-tteeds which were to, be ſeen 
. fome time ago, upon the fide of the road from the I wo- penny 
| cuſtou: to the Fountain- bridge, were much complained of by per- 
ſons who had occaſion to travel that way. Theſe are now almolt to- 


tally removed, and i avenue to the cicy is become agreeable: 
But 
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But it will be to little purpoſe to clear one avenue, if another i is to 
be made equally diſagreeable and nauſeous. 770 

Our neighbours on the other ſide of the Tweed, whoſe law does 
not, like ours, depend upon general principles of equity and com- 
mon reaſon, but almoſt intirely upon acts of parliament, did ve 
ry early ſee the impropriety of allowing any ſuch nuiſances in the 
neighbourhood of cities or great towns, As far back as the days 
of Richard II. a ſtatute paſſed, appointing proclamation to be 
made in London, and in other cities, boroughs, and towns, that 
all they who caſt dung, garbage, intrals, and other ordure in 
ditches, rivers, waters, and other places, within, about, or nigh 
unto the cities, boroughs, and towns of the realm, and the ſuburbs 
of them ſhoald cauſe the ſame to be utterly removed, under the 
forfeiture of L. 20 each; allowing the mayors, and bailiffs to 
compel the ſame to be done; and enacting, chat all who ſhould 
be guilty. in time to come, ſhould be called by writ before the Lord 
Chancellor at his ſuit that would complain, and, if found guilty, 
ſhould be puniſhed at the diſcretion of the Chancellor. | 

This ſtatute is the 13th of the 12th of Richard II. and is en- 
titled, © The puniſhment of them which canſe corruption near a 
great City, or great town, to corrupt the air. And it cannot ad- 
mit of a doubt, that the magiſtrates of this country muſt have 
the ſame power of compelling every perſon who is guilty of the 
like offences to remove any dung or filth laid down by him, 
which muſt be attended with conſequences ſo hurtful, not only to 
individuals, but to the public, | 

The matter however does not reſt here; as, whatever may be the 
| intereſt of the public, the reſpondents. as individuals have a right 
to inſiſt, that the nuiſance which annoys. their property be remo- 
ved; for, although they admit that every perſon may apply what 
is his own to every lawful uſe, they are adviſed, that no law what- 
ever will permit a proprietor, to apply it to an uſe that is altoge- 
ther deſtructive of the property of his neighbour, or _ falls un- 
der.the es of a public nuiſance. | | 

Nor 
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Nor is it to the purpoſe to alledge, that dung-hills are neceſſary 
even in populous cities. It is, no doubt true, that ſtablers and 
others who keep horſes muſt lay down the dung of their horſes 
at their ſtable doors, or in their court yards, until it is carted 
away. But ſuch dunghills give little or no offence, and are of a 
very different nature from that nuiſance to which the petitioners 
are endeavouring to ſubject the reſpondents. The petitioners 
themſelves admit, that they propoſe to uſe their ground as a re- 
ceptacle for the city dung, which is to be ſtored up there till 
che ſeaſon come for laying it upon the ground; and, whether 
fo great a number of midding-ſteeds, containing all the 
rakings of the ſtreets and excrementitious filth of a popu · 
lous city, ſtowed up in the neighbourhood of valuable houſes, 
where it is to lie for months together, or untill it become quite 


putrid and corrupt, muſt be confidered as the greateſt nuiſance 


poſſible to be imagined, every perſon may eaſily, judge. It is in- 
deed perfectly obvious, that ſo immenſe a collection of excrement, 
dung, and other filth, ſtored up in one place, to ripen through the 
ſummer, and to be laid upon land, chiefly after harveſt, muſt not 
only be attended with the moſt Ioathſome and nauſeous ſtench, and 


of courle prove highly detrimental to the health of the neig hbour- 


hood, but mult likewiſe, by the quantity of vermine neceſſarily 
ingendred in ſuch ſtuff, prove abſolutely diſtructive to the garden 
crops; of almoſt every kind. Beſides, the dung of a ſtable ; is a ne- 
ceſſary evil; but it is by no means neceſſary that a few farmers 
thould ingroſs the eity-dung, or that theſe farmers fhould ſtore up 
that dung in places deſtined” for building, and under the noſe of 
perſons who have laid out confiderable ams of money in erecting 
commodious houſes for their own habitations or for Gale, 
The petirioners, fenſtble of this, have endeavoured. to impoſe up-- 
on your Lordſhips. They alledge, that at the time when they 
purchaſed chis ground, it was 4 ery ſequeſtered ſpot, lying cloſe 
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near it, excepting Mr Moncrietf'si ice-houſe, and another ſmall balls 
Tas ing, 
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ing, both of which were at a conſiderable diſtance; and, in ſup- 
port of this averment, they refer to the plan in proceſs, which they 
likewiſe obſerve does not limit the purpoſes to which the ground 
was to be applied, and is accordingly intitled, not © plan of lots to 
* be diſpoſed of for building,” bur © plan of Crichen's gardens.” 

But it is of no conſequence, that in the plan there are no build- 
ings delineated on the ſouth of the road, excepting the two men- 
tioned by the petitioners. It was not the buſineſs of the framer of 
that plan to delineate houſes, All he had to do was to divide the 
ground, and ſtake out the road, agreeably to the orders he received 
from Mr Adam ; and, though it could not be expected that all the 
other plots were to be occupied with buildings, when Mr Andrew 
purchaſed Ne 2. yet he could not fail to ſee, that Mr Kerr's 
houſe was finiſhed on plot N®5.; that Mr Dove had alſo built ſe- 
veral houſes on plot Nꝰ 8. ; and that Mr M*Kenzie was then finiſh- 
ing a houſe upon plot N' 3. within 30 feet of the places which 
the petitioners have deſtined for their; middeniteads ; and, although 
the other purchaſers may not yet have compleated their buildings, 
yet the petitioners well —_ that all of their purchaſes were made 
with that view. 

Neither will it avail the petitioners to conſider the lot purchaſed 
by them as a rural tenement, It is, indeed, ſituated without the 
walls, but it is in the midſt of valuable property, and upon the 
fide of a public high-way, which will now become one of the 
molt reſorted approaches to the city; and the petitioners might, 
with the tame propriety, maintain, that they were intitled to pur- 
chaie ſome lots in the gew 1quare building in Roſs park, and uſe 
it tor a receptacle for the whole dung ot the city, upon the pretence 
of its being a rural tenement, 

With regard to the quotation from Lord Bankton, and the deci- 
fion quoted from Hope, the reſpondents are at a loſs to diſcover 
the application of them to the preſent caſe. No perſona can be pre- 
vented from building on his own ground, either in a populous city 
or in its neighbourhood, although, by ſo doing, he may intirely 


darken 
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darken his neighbour's houſe; becauſe building is the natural uſe 
of ſuch grounds; and the perſon who built before him muſt 
have laid his account with ſuch inconveniency. But the uſe 
to which the petitioners are endeavouring to apply their purchaſe. 
inſtead of being a natural uſe, is moſt unnatual, and could 
never be in the view of the reſpondents when they made their 
purchaſes. If, indeed, the petitioners property had been applied 
to this. uſe prior to the reſpondents making their purchaſes, 
the petitioners might have ſome plauſible pretence for maintaining, 
that the reſpondents had it not in their power to prevent them 


from continuing to exerciſe their property in the manner 
they had formerly done; and this may ſerve as an anſwer 


to what is ſaid in the petition, that, in other avenues to the 


city where houſes have been lately built, or may be ſoon erected, 
the city-dung is ſtored up in the ſame way. But the caſe here is 
very different: The ground in queſtion had never formerly been 
employed to ſuch purpoſes; and, as the reſpondents never could 
imagine that any perſon would think of employing it in that way, 
they have a right to inſiſt that a ſtop be put to the petitioners 
ſcheme of converting it to ſo offenſive and diſagreeable a nuiſance. 

Neither are the deciſions referred to by the — i in the leaſt 
applicable to the preſent queſtion, 

In the caſe of Sir Robert Gordon, it was very W pleaded 


for Mr Grant of Knockando, that muirburn was an univerſal and 


indeed neceſſary exerciſe of property in that part of the country, 
and was accordingly tolerated by law; and that Sir Robert Gor- 
don, who could not be ignorant of this legal toleration, had 


himſelf alone to blame for expoſing his property to ha zard from 


this univerſal and neceſſary practice, by planting or building on 
the very marches of the neighbouring heaths: But receptacles 
for the dung or filth of a populous city are neither univerſal nor 
neceſſary in the midſt of dwelling-houſes. There is therefore no 
no connection whatever between the two caſes. 

The caſe of Gordon againſt Clark is as little to the purpoſe as 
the former. A houſe of office is a neceſſary and ordinary build- 
ing; 
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ing; and, as every pioyrkiter muſt be at liberty to ere one upon 
his own ground, it would have been highly abſurd to have found 
fuch building a nuiſance. Indeed 500 of them would not pro- 
duce ſo diſagreeable and hurtful effects as the petitioners midden- 
tteads. But if Mr Clark, from views of profit, had choſen to 
make his garden a receptacle for the whole filth even of the ſmall 
burgh of Kircudbright, which would not be equal to one tenth 
part of the collection from any quarter of the city of Edinburgh, 
the reſpondents are perſuaded your Lordfhips would not have ſuf- 


fered ſuch nuiſance to remain. 
It is equally in vain that the petitioners appeal to the decifion 


between Mr Dewar of Vougrie and Mr William Fraſer, Mr 
Dewar, by erecting a draw kiln upon his own grounds, did no 
more than what any proprietor of land is intitled to do for the 
purpoſe of improving his eſtate. And, although Mr Fraſer's houſe, 
by being fituated upon the very march, was expoſed at times to 
the fumes ariſing from that kiln, there was no help for it; and it 
behoved him to ſubmit to the inconveniency. But, if Mr Dewar 
had thought proper to erect a draw kiln at one of the inlets to the 
town of Edinburgh, for the purpoſe of burning lime, to be car- 
ried from thence to his eſtate in the country, or to be ſold to o- 
thers, it is, with all ſubmiſſion, apprehended. that the neighbour- 
ing proprietors who had either built houſes, or had purchaſed ſmall. 
ſpots of ground for that purpoſe, would have been well intitled to 
inſiſt that ſuch operations ſhould be prohibited as a public nui- 
 fance. Such draw-kiln could not, however, be attended with 
conſequences half ſo diſagreeable or deſtructive to the reſpondents 
property, as that receptacle of filth with which they are now an 
noyed. 

The petitioners have indeed been pleaſed to abſerve, that recep- 
tacles for the cleanings of the ſtreets and the other rubbiſh and 
filth produced within the town of Edinburgh are abſolutely aeceſ- 
ſary in point of police, that it is even requiſite that there ſhould be 
ſuch receptacles in the neighbourhood of the city, as, without them, 
the ſtreets could not be regularly cleaned ; and that a more proper 

ſpot 
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ſpot than the one in queſtion could hardly be thought of for ſuch 
a purpoſe, as, from its natural ſituation, it was as diſagreeable 
(4 as in the ſtate of a dunghill, by reaſon of the ditch that drains 
N Hope- park running along one end of it, from whence ſuch a quan- 
tity of putrid water flows as to be infinitely more loathſome and 
diſagreeable than any dunghill; a fact, of which it is ſaid the ex- 
Perience of a few minutes will give conviction to any perſon who, 
in hot weather, will take a walk to the eaſt end of the Meadow. 
5 Theſe obſervations, however, can have no influence upon the que- 
ſtion. The reſpondents do not mean to throw any impediment, 
either in the way of cultivation, or in the cleanſing of the ſtreets of 
Edinburgh; they areznot endeavouring to deprive the petitioners of 
the privilege of ſtoring up their dung 1 in a proper receptacle; they 
only inſiſt that the petitioners ſhall not apply to that purpoſe a piece 
of ground which never was uſed i in that way before, and which, 
by being one of nine plots ſet apart for the building of houſes, lies 
now in the midſt of a very valuable property, which would be alto - 
gether rendered uſeleſs, were the petitioners to be indulged in their 
preſent ſcheme. The reſpondents have no objection to the farm- 
ers in the neighbourhood of Edinburgh having as many middings 
as they pleaſe ; ; bur let thoſe be upon the farms, for the manuring 
of which they were intended ; or, if it is neceſſary, that the in- 
oſſers of the city-dung ſhould have a common receptacle, where 
it may be allowed to rot, and become putrid before it is carried 
off to be laid upon the ground, let not that receptacle be in the 
very end of the city, or in the midſt of high- priced houſes, and 
valuable properties. Let it be made where it will be leſs offenſive, 
and leſs hurtful in its conſequences. There it will equally anſwer RH 
the purpoſes both of cultivation and of cleaning the ſtreets in a 
regular manner. Andindeed the petitioners might, with the ſame 
| propriety, plead, that they could have marked out 21 midding- | 
ſteads on that new built area on the ſouth of Brown's-ſquare, in 
the Society, or in the old Bowling-green, which forms part of Ar- 
| gyle's-ſquare, if they had purchaſed any part of theſe areas before 


| they were compleatly built upon, as that t hey have a right to 
D — diſpoſe 
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diſpoſe of the lott they have purchaſed in Cric' Ys gardens for 
that purpoſe. For, with regard to what is ſaid of the natural ſitu- 
ation of the place, the petitioners obſervations are neither true nor 


concluſive. It is indeed true, that, before the drains were impro- 


ved, the ditches, at the eaſt end of Hope-park, were exceedingly 
nauſeons; hut there never was any complaint of that kind, on 
the weſt end. On the contrary, when the water that is drained 
from the meadows comes the length of the reſpondents property, it 
is io purified as to be fit for moſt uſes, It is generally uſed for waſhing 
and bleaching. And, inflead of being nauſeous, the reſpondents 
would be at an infinite loſs, if they wanted it at the foot of their 
ground. But, even ſuppoſing the ſituation of the reſpondent's pro- 
perty to be, by nature, diſagreeable, the only conſequence that 
can thence be drawn, is, that they have the greater reaſon to object 
to its being rendered more di ſagreeable and offenſive by the Peri- 
tioner's ſubjecting them to an additional nuifance. | 24 
The petitioners ſeem to complain of the reſpondents, for alled- 
ing, that there are no leſs than 21 dunghill ſteeds marked out on 
this plot of ground; and they aver, that there are no more than 
four uſed ; that theſe are at the greateſt poſſible diſtance that 
the plot allows of from the buiidings, and from the public road ; 
and that they are themſelves building houſes on this very plot, be- 
twixt theſe dunghills and the road, which muſt be more affected 
by them than the property of any of the neighbours what- 
ever. 
But here the petitioners are 1 to miſſead your Lord - 
ſhips. It is a certain fact, that no leſs than 21 mid{ling-ſteeds were 
marked out, nor has that fact been denied. And the whole not 
being filled was entirely owing to the reſpondents bringing their 
complaint in time before the ſheriff. The petitioners would, no 
doubt, chuſe, during the dependence of this proceſs, to render ap- 
pearances as little diſagreeable as poſſible. And they likewiſe 
know, that ſeveral perions, ro whom they had granted ſtations for 
midding ſteads, rather choſe to give them up, than to join'in the 
expence of the preſent litigation, and be the inſtrument of inju- 
ring 
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ing thoſe whoſe property lay ſo contiguous. Nor, is it true, that 
the petitioners are themſelves building houſes upon the plot pur- 
chaſed by them. They have, indeed, founded a wall or dyke u- 
pon the ſide of the road and the dunghills are brought cloſs to 
this dyke, but no houſes whatever have been builr by them, nor 
can they poſſibly expect to profit themſelves by building houſes, | 
while ſuch a nuiſance remains in the neighbourhood. 

he reſpondents think it unneceſſary to detain your Lordſhips 
longer upon a point that ſeems to them ſo extremely clear. And 
they are fully perſuaded. that, when you confider the inſidious 
manner which Meſlrs Baird and Mitchell made uſe of, in order 
to get the poſſeſſion of the ground in queſtion, that they are now 
endeavouring to apply it to an uſe abſolutely inconſiſtent with the 
plan upon which the reſpondents made their ſeveral purchaſes, 
and to convert it to a purpoſe to which it never was formerly 
applied, and which muſt be totally ruinous and deſtructive to the 
valuable properties in the neighbourhood, you will have no diffi- 
culty of adhering to the Lord Ordinary's interlocutor. 


In reſpect, whereof, Oc. 
| | ALEX. WIGHT; 
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